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INTRODUCTION

Most employees want to perform well and do what is expected of them in the workplace.
However, inevitably, there will be times when you need to address behaviours of an employee
that aren’t meeting expectations through the process of Progressive Discipline. These undesired
behaviours or poor performance could be a result of incompetence or could be a matter of
employee misconduct.

Either way, there are recommended steps in which to address the issue. To ensure your response
yields results of improved performance and maintains the employee’s dignity and trust in your
working relationship, remember these key points:

e Act early. If you are noticing performance that is a detriment to organizational or team success,
you need to address it when you first notice it to avoid allowing time for a bad habit to develop.

e Be fair. The employee should be provided clear expectations through tools like the job
description, the Code of Conduct and Employee Handbook, onboarding, and coaching
conversations with their Manager. If expectations have not been made clear, you need to start
there and ensure that employees know what is expected of them to be able to adjust their
performance or behaviours to meet those expectations. Determine if the employee does not know
how, or does not want to complete the tasks, or meet the expectations under review. Whichever
you determine will direct you in your next steps (ie. Coaching, training, or policy reviews or
reiterating expectations from the job description).

e Seek to improve performance. In many cases, “incompetence” starts as a notable gap in the skill
set of the employee. Be sure to provide the employee with adequate and reasonable direction to
be able to perform their role with success. Where you notice a gap in performance, provide
supports, opportunities, direction, and resources to allow the employee to make efforts to
improve.

¢ Problem solve. Before moving into the progressive discipline process, do everything you can
within reason to problem solve with the employee and identify what the root cause of the
performance problem lies to make effort to resolve it. If all of these attempts still fail to improve
the performance issue, you may need to consider progressive discipline.

PROGRESSIVE DISCIPLINE

Progressive discipline is an approach that employs a graduated system of discipline to address
behavioural and performance issues in the workplace. The purpose of progressive discipline is to
offer employees a reasonable opportunity to correct and improve issues, while also ensuring fair
notice of the consequences of not addressing those issues. Consequences generally escalate in
severity as behaviours or performance fail to meet expected and communicated standards.

The way in which you apply your progressive discipline process is the basis of your defence if an
employee files a complaint of wrongful dismissal. It is important to get it right.



INCOMPETENCE
Refers to either a lack of capacity to meet a required standard or expectations, or to a lack of
attentiveness or negligence.

MISCONDUCT

Refers to inappropriate or unacceptable behaviour by an employee which negatively impacts their
work, environment, or peers. It can vary in severity from minor issues to deliberate breaches of
company policy, and can include, but is not limited to:

¢ Deliberately failing to follow workplace policies or procedures

Offensive behaviour

Breaking the law

Purposefully damaging company property, equipment, finances or reputation
Harassing colleagues

Theft (financial or time)Addressing incompetence and misconduct must always include an inquiry
reasonable and appropriate to the circumstances. This may be a conversation with the employee to
understand the issue better and provide corrective action or direction, or it could involve a third-
party investigator who may complete interviews, review communications and materials, and provide
recommendations.

MITIGATING FACTORS TO CONSIDER

Whether you’re dealing with incompetence or misconduct there are several factors that need to be
considered in applying the progressive discipline process, including:

e Was the misconduct intentional?

¢ |sthe employee accepting responsibility for their actions?
e Was the act/performance gap an isolated incident?

e [s this a long-term employee?

e What is the work history of the employee?

DEALING WITH INCOMPETENCE

1.Refer first to the tips provided at the beginning of this tool. Incompetence may be a lack of
training or knowledge to meet expectations. Act quickly, be clear, identify the issue’s root, and
problem solve to provide support or resources to improve performance first. Clarify the
expectations of the role and what they need to do to improve performance. Develop a plan with
applicable resources and timelines to allow the employee to bridge the performance gap, with
ongoing coaching and mentorship from an experienced colleague (peer mentor) or a Manager.
Once you’ve provided time and coaching for the employee, if they still are not meeting the
expectations of the role, you may need to take it a step further to formalize the need to meet
expectations in a formal Performance Improvement Plan.
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A Performance Improvement Plan (PIP) should detail the following:

e Areas of performance that require improvement;

¢ Training or supports that will be provided or completed by the employee to work toward
improving the performance;

e Timeline to complete the goals/training;

e Date of next performance review;

¢ What the employee can expect should the performance not improve by that date;

e Manager and Employee signatures.

Address the poor performance or behaviour as early as possible. Should you let a bad habit
continue without your attention to address it, you are condoning the behaviour.

2.Provide ample opportunity for the employee to complete the required training and practice the
newly learned skills in their work. If they need some help along the way in those early stages,
problem solve to work toward improvement. In reasonable time, review their performance
again(as planned for in their PIP)and follow up with them to advise whether they are meeting the
expectations of the role. If they succeed, then your efforts have paid off. If not, you may need to
begin the dismissal process. If they are a long-time valued employee and have failed to meet the
expectations of their current role, you may consider reassigning them to another position within
the organization. However, this is not often the case.

DOCUMENT EVERYTHING

Begin keeping records the first time you speak with the employee to address the performance
issue. Keep a record of dates and times, any meetings you host, what you discussed,
commitments made by the Manager and the Employee alike, including training, resources, and
supports. Be sure to document any verbal warnings in your notes and keep track of all
performance reviews as you move through the process. Ideally, your efforts will serve you and the
employee well with improved performance, and a successfully contributing member of your team.
However, if you need to move to dismiss the employee for poor work performance, you will need
to ensure you have the documentation to support your claim and show that you made every
reasonable effort to support the employee in their improvement.
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DEALING WITH MISCONDUCT

Misconduct is another matter. Misconduct, as it was defined earlier, is a deliberate act of negligence,
insubordination, or wrongdoing on the part of the employee that negatively impacts their work,
environment, or peers. It may also impact negatively on the organization’s reputation, or overall
effectiveness. As mentioned, the severity of the act of misconduct can vary, and so must the
response be appropriate to the circumstances. Severity must be considered by taking into account
the following factors:

e Seriousness or frequency of the act/problem
e Employee’s work history
e Effect on the organization

Progressive discipline lives up to its name, starting with verbal warnings, and escalating to written
warnings, suspensions, and in some cases, finally, dismissal. When assessing the severity of the
misconduct, if it is determined to be severe after an immediate investigation has concluded, you may
have just cause to terminate the employment relationship immediately. Consult a lawyer before
taking action.

However, as in most cases, the severity looks to be minor, speak with the employee in person to alert
them to the information you have found, and allow them to respond. Reiterate the expectations of
their role, and any pertinent company policies and procedures they may have breached, or that may
be otherwise relevant to the case. Collect the facts of the case, keep clearly documented notes and
copies of pertinent materials. Upon completion of gathering the facts and assessing the impact of the
act, determine any corrective action to be taken. If you believe that with consultation and the verbal
warning provided here, that the behaviour will not be repeated and the employee has learned from
the experience, your problem is solved. However, if the behaviour does not improve, you will need to
readdress the issue. If there are repeat offenses, you will gradually move through the scale of
progressive discipline, again, assessing the factors that influence severity, as well as those mitigating
factors listed earlier in this tool.




SUSPENSIONS

If you progress to an employee suspension at any point, be sure that your suspension notice is
provided in writing to the employeeg, including job expectations and any future consequences if they
are not met. You may have internal policies or collective agreements already in place that determine
whether a suspension is paid or unpaid. For disciplinary purposes, suspensions are typically unpaid,
but always refer to your internal policies/agreements first.

DOCUMENT EVERYTHING

Again, from the first time you learn of the act or behaviour that has triggered your investigation into
misconduct, you need to be documenting dates, times, meetings, witnesses, involvements,
referencing policies and procedures, collecting and recording materials pertinent to the
investigation, etc.
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*Before taking any termination action, you should always consult with an employment lawyer
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